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EDITORIAL NOTES. 


Chancellor Magie filed a long opinion early in June in the case of 
Weller & Lichtenstein v. Meffert, which embraces an important decision 
concerning contracts between counsel and client as to litigation for 
damages by accidents. The complainants are a law firm in Jersey City, 
which had taken a claim against the Public Service Corporation for 
damages by reason of a trolley accident, and were to receive fifty per 
cent. of the amount of settlement or recovery. The defendant, after 
entering into the contract with counsel, settled directly with the Public 
Service Corporation, and the legal firm then filed a bill in Chancery 
praying for an order of discovery to ascertain the amount paid by the 
company to Meffert, and asking for a decree against him for fifty per 
cent. of the moneys paid to him. Argument was had on a demurrer 
filed, the ground being want of equity. The Chancellor sustained the 
demurrer. “It does not appear,” says the Chancellor, ‘that the attorneys 
agreed to incur expenses and to relieve their clients therefrom, and it 
may be open to question whether there is disclosed a consideration 
which will support such assignments or relieve them from being treated 
as unconscionable.’ Continuing, the Chancellor gives a learned dis- 
course on the question of the jurisdiction of the Court of Chancery 
under the present state of the laws as to equitable assignments. Many 
precedents are cited and the law against champerty touched upon, and 
the Chancellor adds: “If it be inferred from the statement of the bill that 
the complainants’ clients agreed that their attorneys, if successful in their 
respective suits for damages, should be entitled to a part of the moneys 
so recovered, such agreement would have been champertous.” The 
reasoning in the decision is complete, and its purport unmistakable. 
The courts of this country have never looked with favor upon agree- 
ments of this nature, and most lawyers are unwilling to enter into what 
the common law deems contracts of champerty. The effect will be to 
set back the industry of those who are termed “accident lawyers,’ many 
of whom often take advantage of the limited means of the injured 
parties to deprive them of a just proportion of the damages to which 
they are entitled. Where claims made by attorneys are evidently too 
large, the corporations involved will be likely to seek out their clients 
and settle with them direct. 
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In May this Journal commented upon the case of Anna Valentina, 
of Bergen county, sentenced to death for murder, and the view was 
taken that there should be an impartial administration of justice, whether 
the accused be man or woman. This, it seems, was the actual view 
taken by the Court of Pardons on June 8, when, after deliberation for 
more than two hours, it refused to commute the death sentence to one 
of imprisonment for life. The only negative vote cast against the propo- 
sition not to interfere with the sentence was by Judge Vroom, of Trenton. 
The result was that the woman, it was expected, would be hanged on 
June 15. Before that date, however, the Governor having gone to 
Chicago, Acting Governor Wakelee signed a reprieve for twenty-one 
days, in order that the Governor on his return might, if he saw fit, 
reconvene the Court of Pardons with a view to the rehearing of the 
case. As we understand it, this reprieve was not granted upon the 
ground that the condemned was a woman, although some of those 
who appealed to the Acting Governor for the reprieve said “that 
public sentiment would be shocked if the sentence of the court should 
be carried out, and that the fair name of the state should not be again 
tarnished with the execution of a woman,” but rather that there were 
circumstances connected with the murder which made it a fit case for 
a commutation of sentence to one of life imprisonment. This, of course, 
is a different proposition from the former one, and if, on further inves- 
tigation, the Court of Pardons should be satisfied that the murder was 
not willful and deliberate, or that it was surrounded with such circum- 
stances as to make the execution of a death penalty of doubtful propriety, 
we have no doubt they will change the sentence and spare her life. 





The Governor seems to have had unusual trouble in selecting persons 
to serve on the Equal Taxation Commission. He has been aware, of 
course, that it is of the utmost importance that clear-headed men of 
first-rate ability, unconnected in any special way with the railroad cor- 
porations, should be selected, and his original designations were of this 
order of men, being of Chief Justice Gummere, Mr. Justice Garrison, 
former Senator William N. Johnson and others. Unfortunately, how- 
ever, as should have been apparent at the first, the Justices of the 
Supreme court could not serve, and ought not to serve because of the 
possibility of the issues involved coming before the Supreme court 
afterward for adjudication. On the Governor’s return from Europe, 
finding that at least three of his appointees would not serve, the Governor 
added to the commission members of the State Board of Taxation, but at 
present writing it is not probable that this board will serve. It ought 
not to be difficult to secure from the Bar of this state and outside of it 
the proper commission to take under consideration the whole subject of 
the taxation of the large corporation properties in Hudson and Essex 
counties, which would be most affected by any new legislation upon 
the subject. 





In the case of Montclair Military Academy v. North Jersey Street 
Railway Co., Mr. Justice Dixon has rendered an opinion to the Court 
of Errors and Appeals holding that the grant of a consent for an electric 
street railway by an owner of abutting property for money is injurious 
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to neighboring property and against public policy. The case was based 
upon the following facts: The defendant desired to put down tracks in 
Montclair, on an avenue fronting on which the Military Academy owned 
land, and to secure the consent of the latter they were offered $10,000 
of the bonds and $20,000 of the stock of the North Jersey Street Railway 
Company for the sum of $10,000. In other words, there was to be an 
indirect payment of $20,000 in stock to secure the consent. After the 
road was constructed and operated the railway company repudiated the 
transaction, and the Military Academy brought suit. The case is of 
many years’ standing. In the Supreme court, on a hearing on demurrer, 
the late Chief Justice Depue held that the North Jersey Company did 
not repudiate the contract, as it had used the consent of the Military 
Academy and had enjoyed the benefit of it. The syllabus to the opinion 
now filed by Mr. Justice Dixon is as follows: “In order to obtain the 
consents required for the construction of an electric railway in a public 
street, in accordance with the act of April 21, 1896, the railway company 
agreed with an owner of land abutting on the street to give him, for his 
consent, a valuable option on the purchase of the company’s bonds and 
stock; held that the agreement was im violation of the policy established 
in that statute and could not be enforced.” In the course of the opinion 
the Justice said: “When the legislature required the consent of a certain 
portion of the abutting property owners to be obtained before a railway 
could be built in front of their property, a gratuitous privilege or power 
was delegated to them. * * * For the decision of the matter thus 
contemplated the legislature treated these owners as a class, every 
member of which had similar interests to subserve, interests that in some 
degree were common to all. * * * It was incumbent on each 
member to bear in mind and be influenced by these common interests 
only, so that this judgment would be as fair toward his neighbors as 
it was toward himself. To permit anyone of the class to barter for 
private and exclusive gain this power over the concerns of his fellows 
would be subversive of the benign purpose of the legislature in dele- 
gating it. We think that the contract set up by the plaintiff violates 
the public policy declared by the statute now under consideration, and 
is therefore not enforceable. The right to construct and operate electric 
railways * * * within the lines of public streets for municipal travel 
is included in the ordinary public easement and imposes no additional 
servitude on abutting property.” 





The Grand Jury of Burlington county heard a long charge at the 
May term from Judge Gaskill, concerning the unlawfulness of the 
methods employed by the Board of Chosen Freeholders of that county 
in making expenditures. Some of the points made should have a wider 
circulation than that of the local press. For example, the judge said: 
“Under the first head of ‘Current Expenses’ it is their duty to appro- 
priate such sum of money as is necessary for the county jail or county 
penitentiary and for the poor house and for the support of lunatics or 
insane, and the various other items, fees of coroners, election expenses, 
stationery, advertising and so on—all under that head of Current 
Expenses—for each of which items the law requires a specific appro- 
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priation to be made, and the solicitor of the Board will advise the Board 
as to whether or not there is any authority in the law to transfer from 
one appropriation to the other. I fail to find any. And if there is no 
such authority, then the Board is strictly limited in its expenditures of 
the money to the amount that is appropriated at the beginning of the 
year.” Again: “The Board of Freeholders, without having the money 
to spend, entered into contracts to the amount of $36,000 for stone 
roads in excess of the appropriations of last year. Now, they have no 
more right to enter into a contract and bind the county for the payment 
of money than they have actually to spend the money; and I call attention 
to it at this time with the request that a presentment shall be made 
concerning this matter, and if it does not have the desired effect upon 
the Board of Freeholders, then it will be the duty of the court at another 
term to direct that indictments be found against the Freeholders who 
thus participate in such action. The only way that individual freeholders 
can avoid liability in this line is for them to insist that their names be 
recorded in the negative on the minutes of the clerk. In that way they 
will avoid liability. They cannot avoid liability by simply sitting still 
and not voting one way or the other; they will all be assumed to be in 
favor of these various measures and actions unless their names are 
recorded in the negative on the minutes of the clerk. ” On the point 
of delegating powers te committees, the judge said: “They cannot appoint 
a committee with power to act. The Board of Freeholders have the 
power, and they cannot give that power to anyone else. Yet it has 
been the practice to appoint a committee on a large bridge and they 
either do or do not make a report to the board. They are given power 


in the first instance, or after they are given power, the committee makes 
a contract and goes ahead and expends the money of the county. That 
is unlawful, as well as improper. A committee can be appointed to 
examine a bridge and report to the Board of Freeholders as to that 
bridge, and then the Board of Freeholders will determine what is to 
be done; but they cannot delegate that power to a committee and say 
to a committee that they may do it.” 





REFORM IN CRIMINAL PROCEDURE. 


The principal object of judicial punishment i is to protect the innocent 
members of society. The authorities on criminal jurisprudence are 
agreed that this may most effectively be done by swift and certain pun- 
ishment. An administration of the law which secures this is far more 
efficacious to deter from crime than severity in punishment. The com- 
mon law of England which our ancestors brought to this country with 
them was unmindful of these great principles of criminal jurisprudence. 
The legislation of England and America in the eighteenth century pun- 
ished minor offenses severely. The number of crimes which then were 
capital is appalling. Naturally such legislation led toa reaction. Judges 
and lawyers were not in sympathy with it and the most ingenious legal 
subtleties were resorted to, in order to protect a person who was really 
guilty of some minor offense from a disproportionate punishment. 

In this country, as well as in England, the old severity of penal legis- 
lation has been altogether reformed. But the old traditions of criminal 
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procedure remain. They are totally inapplicable to existing conditions 
and require revision as much as the sanguinary penal code of a century 
ago. They have developed in large cities a certain number of criminal 
lawyers of whom it may be said as Trollope said of the old Bailey attor- 
neys of his day, that they existed “for the manumission of murderers or 
the security of the swindling world in general.” 

1. The first rule which should be changed is that which requires the 
jury to be satisfied of the guilt of a prisoner beyond a reasonable doubt. 
This has enabled myriads of criminals to escape just punishment. It 
may possibly in a few instances have saved an innocent man from unde- 
served punishment, but the impunity that it has given to actual criminals 
has undoubtedly caused the death or injury of many times the number of 
those whom it has judiciously shielded. Every facility is given by the 
law to the ascertainment of truth. A criminal accused of offenses against 
the law has the use of the power of the state to secure the attendance of 
witnesses, and if he has no counsel the court will assign counsel. It is in 
the interest of justice that if the jury before whom he is tried are satisfied 
of his guilt by the fair preponderance of evidence he should be convicted. 

2. Another rule which grew up during the Draconic legislation of the 
past was that it was better that ten guilty men should escape than that 
one innocent man should be convicted. This maxim overlooked entirely 
the duty of the state to give protection to the innocent men who were 
likely to suffer from the escape of the ten guilty culprits, who, em- 
boldened by impunity, would feel free to prey upon the community. 
These two maxims may be justly said to have caused the death of mani- 
fold more innocent persons than they have protected. In their applica- 
tion another maxim of equal antiquity has been allowed (to use the lan- 
guage of Coleridge) to lie “bedridden in the dormitory of the mind, side 
by side with the most exploded errors.” The maxim is this: “Judex 
damnatur cum nocens absolvitur.” The judge himself is condemned 
when the guilty is acquitted. 

3. One cause of delay in the trial of criminals and of punishment of 
crime was recently stated by Mr. Justice Woodward, of the Supreme 
court of New York: “It is impracticable in most communities to assemble 
a grand jury oftener than three or four times a year. If the crime is 
committed immediately after the sitting of one grand jury, the criminal, 
if apprehended, usually has from three to four. months before another 
assembles and before he can be indicted. Until this time he cannot be 
lawfully tried. Then, for the first time he is formally charged with the 
crime, and he is then entitled to a reasonable opportunity to procure 
counsel. If he is unable to do so, the court assigns counsel. In such a 
case the counsel may be entirely unprepared to deal with the defense, 
and a decent regard for the rights of his client compels the granting of 
sufficient time to enable counsel to look into the case and determine upon 
a line of defense. In the meantime, the court adjourns and the case of 
necessity goes over until the court reconvenes, which may be three or 
four months hence.” 

In many states the right to be tried only upon the indictment of a 
grand jury is guaranteed by the constitution. The provision of the con- 
stitution of the state of New York on this subject is as follows: “Article 
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1, Section 6: No person shall be held to answer for a capital or otherwise 
infamous crime (except in cases of impeachment, and in cases of militia 
when in actual service, and the land and naval forces in time of war, or 
which this state may keep with the consent of Congress in time of peace, 
and in cases of petit larceny, under the regulation of the legislature), 
unless on presentment or indictment of a grand jury.” 

In other states this requirement has been abolished. It is always 
difficult to effect a legal reform by means of a constitutional amendment. 
Still this has many times been accomplished, and the gain to the public 
of the additional security which greater promptness in the punishment of 
crime would give is well worth the endeavor to procure an amendment 
to the constitution of those states which do not permit a trial except 
upon indictment by a grand jury. It is obvious that the rights of the 
accused are quite as well protected by a hearing before a magistrate as 
they are by the indictment of a grand jury. The proceedings before the 
latter tribunal are secret. The accused need not be present. He can 
only obtain an inspection of the minutes by a special motion which the 
court has the discretion to refuse. A hearing before a magistrate on the 
contrary is public. The accused has ample notice of all the preliminary 
proofs. He could not complain therefore of the change. On the other 
hand the grand jury system could still be maintained for the benefit of 
the state. There are undoubtedly cases where the secrecy of the investi- 
gation of the grand jury, and the vast powers of the prosecuting officer 
before that tribunal, have led to obtaining legal evidence against crim- 
inals who would otherwise have escaped. The conviction of John Y. 
McKane, for the frauds in Gravesend upon the ballot box, is a notable 
instance of this. Nothing could exceed the skill with which Mr. Edward 
M. Shepard, who was counsel to the prosecution in that case, used the 
grand jury of the County of Kings as a piece of machinery for the pur- 
pose of obtaining the evidence which was necessary to convict one of the 
most notable criminals of the present generation. 

4. Another provision of law which has enabled many guilty persons 
to escape is that which gives to persons jointly indicted for a particular 
crime the right to separate trials. In the famous “electric sugar frauds,” 
for example, the three guilty persons who were indicted demanded sep- 
arate trials. The first was tried and convicted, but the expense of the 
prosecution and the time consumed in the trial were so great that the 
District Attorney of New York refused to try the two other accused 
persons, and they escaped with the entire proceeds of the fraud and went 
to live in Michigan. When they had settled there, so far from denying 
their guilt, they boasted of it, te the scandal of the whole administration 
of justice. Their rights would have been perfectly secured had they all 
been tried at the same time. In that case the rights of the innocent and 
industrious members of the community would also have been protected. 
Under the existing practice the iatter were ignored. 

The radical fallacy which pervades the treatment by appellate courts 
of appeals in criminal cases is this. ‘They assume that there was a com- 
mon law right to an appeal and that the appellate court has no right to 
consider the merits of a case, but must be guided in its decision by the 
consideration of technical errors appearing on the record. In point of 
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fact, at common law there was no right whatever to appeal in criminal 
cases. There is consequently no legal right to a new trial. New trials 
should be granted in criminal as well as in civil cases only upon the 
merits, and the appellate court should be free from the limitation of the 
rule that the trial court has exclusive jurisdiction to determine the issues. 
In appeals in equity and in admiralty cases the Federal appellate courts 
find no difficulty in passing upon the merits of the whole record on the 
facts, as well as the law. In the state of New York a somewhat similar 
jurisdiction in capital cases has been given by statute to the Court of 
Appeals. Section 542 of the Code of Criminal Procedure provides as 
follows: “After hearing the appeal the court must give judgment without 
regard to technical errors, or defects, or to exceptions which do not 
affect the substantial rights of the parties.” This provision should be 
applied to all appellate courts—Everett P. Wheeler in “Columbia Law 
Review.” 





ADDRESS BY MR. JUSTICE SWAYZE AT THE DEDICATION OF THE 
MERCER COURT HOUSE. 


The new court house at Trenton was opened May 10 with appro- 
priate ceremonies, conducted by the Mercer County Bar Association. 
Judge Rellstab presided, and the addresses were delivered by Mr. Justice 
Swayze, Judge Heisley, Prosecutor Crossley and Mr. E. R. Walker. 
That of Mr. Justice Swayze we print in full: 

“Brethren of the Mercer County Bar and Gentlemen: No spot is 
of greater historic interest than the little elevation on which we stand. 
It was here that Washington’s little army lay on that January evening 
in 1777, when Cornwallis thought he had the old fox caught between 
yonder creek and yonder river, and rejoiced at the anticipated victory 
of the morrow; and it was from this very place that the American army 
started during the hours of darkness, concealing their disappearance 
until it was made known in the morning by the booming of their cannon 
along the Princeton road. The occurrences at Trenton during that 
holiday week mark one of the turning points in the struggle for human 
liberty. If Cornwallis had succeeded in his plan of turning Washing- 
ton’s right flank, and had hemmed the little army in between the creek 
and the river, the Revolutionary struggle would have been at an end, 
and its failure would have discouraged, or at least, postponed, that 
mighty movement in France which only a few years later carried the 
principles of the American Revolution through all of western Europe 
with the mighty swing of the conquering armies of the French Republic. 

“On a spot of such significance, the mind naturally reverts to the 
past; but the clash of arms has long since ceased and is to us but a 
story. Here where the armies lay encamped, there has grown this 
populous and prosperous city. The busy hum of industry, the whirling 
wheels of your potteries, the throbbing engines of your factories, have 
replaced the din of battle, and here on this spot has been established 
the seat of justice for one of the most thriving communities in the land. 
The conflict for liberty goes on, but with different weapons, for justice 
lies at the foundation of all free government; and the most important 
theory of the Declaration of Independence is not the glittering generalty 
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that all men are created equal, but the fundamental idea which it 
enunciates that a government is bound to rule justly and to secure to 
its citizens the rights of life, liberty and the pursuit of happiness. 
Justice to all, then, is and ought to be the main end of government, and 
it was this idea that led Burke to say that, after all, government really 
consisted in the effort to get twelve honest men together in a jury box. 
For, with justice honestly administered, with learned, honest and fearless 
judges and upright juries, tyranny itself would be tolerable; without 
them liberty would be a bane rather than a blessing. Those of us who 
are daily concerned with the administration of justice know how rough 
a business it often is. Justice is depicted as blind, and it sometimes 
seems that she is as blind as Fortune and quite as fickle. 

“IT read with admiration of engineers boring mountains, piercing 
river beds, bringing the arches of their bridges together in midair, with 
an almost absolute accuracy of calculation, allowing with the utmost 
nicety for the expansion and contraction due to changing temperature, 
and for the other changing conditions which interfere with their work. 
I read of astronomers calculating to the minute, perhaps to the second, 
the movements of the heavenly bodies millions of miles away and for 
years in advance; I read of surgeons cutting into the vital parts with 
an almost equal certainty of the result, and I wish that the science of 
jurisprudence, if it can be called a science at all, were one-half as exact. 
3ut the verdicts of juries and the judgments of courts are proverbially 
uncertain. They are uncertain because in the administration of justice, 
we are dealing constantly with human nature, swayed and moved by 
hope and fear, by interest and passion. Mr. Morley, in his recent ‘Life 
of Gladstone,’ says that even churches have their parties, and we may 
fairly add that lawyers, and even judges, have their parties. Not indeed 
in the ordinary sense of every day partisanship, for in this state, at least, 
considerations of mere party politics do not enter our judicial tribunals. 
I mean those differences of temperament, of habit, of association, of 
mental training which enter into and become part of every man, so that 
to take a single example one lawyer will have high notions of judicial 
prerogative which to another seems to savor of judicial tyranny, while 
another will have so high a notion of the province of juries that to the 
first he will seem to abdicate the power of the court; one will be impressed 
with the necessity of protecting vested rights of property, another will 
be impressed with encroachments of powerful corporations and the 
power of great wealth. 

“Here in this court house, all these conflicting views must meet; 
here questions must be solved by the contact, perhaps sometimes the 
conflict, of judges and juries, and whatever result may be finally worked 
out, however the pendulum may swerve first to one side, then to the 
other, the appeal at any rate is always made to reason, and not to force; 
the effort and the wish, often as the one may be thwarted or the other 
disappointed, are to do right. That is the standard by which everything 
must be tested here, and it is a great gain to have a proper standard. 
We feel often enough that trial by jury is imperfect, but it is a long cry 
from trial by the ordeal of hot ploughshares and boiling water and by 
wager of battel to trial by jury, and as we see the distance mankind have 
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traveled, we may be permitted to hope that they have greater advances 
still to make. The time may perhaps come when every good citizen 
will cheerfully perform his share in the government of his country which 
trial by jury imposes upon him, and when judges will always be learned 
and accurate as well as fearless and upright. 

“The prospect is as bright for Mercer county as for any part of the 
land. The air even of this new court house on this spot already echoes 
the names of Green, and Beasley, and Scudder—to mention only those 
who served you longest, and I can adapt to myself Dr. Holmes’ lines: 


‘ This seat of justice well might awe 
The fairest man}hood’s half blown summer; 
What ghosts there are to hail the last newcomer.’ 


“It is my good fortune to preside over the courts for the first time 
in this new building; it is my misfortune that the good of the public 
service requires that I should so soon relinquish this most congenial 
post; but it is the right of this populous county to have its courts presided 
over by a justice resident in the city, and had the chance so fallen, I am 
sure that any of my brethren on the Bench would have yielded with 
equal or even greater cheerfulness than I did their own wishes for the 
manifest advantage of the public service. My successor here is better 
known to you than I am; may he continue long to administer justice 
here as he has elsewhere for so many years! 

“As I part with you this term, I can only add what I may not have 
another opportunity to say, that I am grateful for the unfailing kindness 
of the officers of the county and the court, and for the courtesy with 
which all of us everywhere are treated by the Bar, so that we expect 
it as a matter of course from New Jersey lawyers.” 





WILLIAM W. AIKINS v. LOUIS KATZ AND ISBEA BARR, TRADING, etc. 


(Cumberland Common Pleas Court, May term, 1904). 
Fraud—A fidavit for capias ad respondendum—Small Cause Court aci of 1903. 


On motion to set aside order for arrest. 

Mr. James Boyd Potter for the motion. 

Messrs. Hampton & Fithian, contra. 

[MEMORANDUM]. 

TRENCHARD, J.: The question is whether the affidavit of plaintiff 
is sufficient to warrant the order awarding the capias ad respondendum 
under section 13 of “An act constituting courts for the Trial of Small 
Causes.” P. L. 1908, pp. 251, 254. 

The affidavit was regarded by the justice of the peace as sufficient 
in that, according to his finding, it established that defendants fraud- 
ulently contracted the debt or incurred the obligation respecting which 
the suit is brought. 

In order to hold the defendants to bail for fraudulently contracting 
the debt or incurring the obligation which is the basis of the action, the 
affidavit must state facts showing that defendants, with intent to defraud 
plaintiff, knowingly made false and fraudulent representations, whereby 
they induced plaintiff to part with something of value or to surrender 
some right. 3% Cyc. 948, 
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That part of the affidavit designed to prove fraud in contracting the 
debt sets forth that defendants sold to deponent certain goods, stating 
to deponent that said goods were in first-class marketable condition, and 
that, because of such statements, deponent purchased said goods and 
paid to defendants the purchase price thereof at the highest market 
value, and that said statements of defendants “were as deponent has 
recently discovered false and fraudulent.” 

This affidavit is insufficient for two reasons: First: Because it does 
not prove any intent to defraud, nor is fraud clearly inferable therefrom. 
Painter v. Houston, 28 N. J. L. 121; Vankirk v. Staats, 24 N. J. L. 121. 
Second: A statement that defendants made certain representations to 
plaintiff, and that he had recently discovered that they were false, is not 
sufficient evidence that the debt was fraudulently contracted. Bowne v. 
Titus, 30 N. J. L. 340. 

The result is that the order for arrest must be set aside. 





WILLIAM E. WYNANT v. NAUTICAL PREPARATORY SCHOOL. 


(New Jersey Supreme Court, April, 1904). 
Attachment— Declaration and plea— Demurrer—Duplicity—Amendment— Waiver. 
On contract. 
Motion to strike out first count of plaintiff’s declaration. 


Heard by consent of parties before Justice Pitney sitting alone, 
pursuant to section 251 of the Practice act (P. L. 1903, 601). 


Messrs. Guild, Lum & Tamblyn for the plaintiff. 
Mr. Willard P. Voorhees for the defendant. 


PITNEY, J.: The declaration recites that the defendant was attached 

to answer the plaintiff in an action upon contract. It contains two 
counts, the first being a special count, and the second consisting of the 
ordinary combination of the common money counts. The defendant 
pleaded the general issue to the second count and demurred to the first. 
The demurrer having been overruled the defendant now moves to strike 
out the first count on the ground that it does not set forth a cause of 
action for which the attachment issued, and that the court is without 
jurisdiction to adjudicate in an attachment suit upon the plaintiff's 
demand as therein presented. The count sets up a contract made 
between the plaintiff and the defendant, a copy of which is annexed to 
the declaration and made a part thereof, whereby the plaintiff agreed to 
superintend the construction of a ship from his own designs and specifica- 
tions, and the defendant agreed to have the plaintiff superintend the con- 
struction of the vessel, and to pay him a percentage of its cost as com- 
pensation for his designs and superintendence. The count avers that he 
proceeded with his work under this contract until on or about April 30, 
1902, and that then the defendant ordered him to stop work; that the 
plaintiff was ready and willing to complete the work as in the contract 
agreed, but the defendant would not permit or allow the plaintiff to 

superintend the construction of the vessel, as in said agreement provided. 
This portion of the count rests the claim of the plaintiff, not upon the 
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ground that he had fully performed the contract on his part, but on the 
ground that he had been wrongfully prevented from performing by the 
act of the defendant. 

In this respect the count plainly claims unliquidated damages. The 
motion to strike out has been argued upon both sides on the theory that 
this is the entire scope of the count. But in addition to the averments 
just referred to, the pleading contains an allegation that “the said plaintiff 
has performed all the covenants by him to be performed, and in pursuance 
of said contract has performed and furnished the work and material 
mentioned in said contract at the prices mentioned.” This amounts to 
a demand for the stipulated compensation mentioned in the agreement 
as upon a full performance of the contract by the plaintiff. In short, it is 
a claim for liquidated damages. It seems to me that to include in one 
and the same count a demand for liquidated damages for performance 
of the contract, and a demand for unliquidated damages, on the ground 
that the plaintiff did not perform, but was prevented by the defendant 
from performing, renders the count bad for duplicity. This vice in 
pleading is not the ground of a demurrer, and is to be taken advantage 
of only by motion to strike out. Karnuff v. Kelch, 55 Atl. 163. 

Duplicity is one of those irregularities or defects that are within 
section 110 of the Practice act (P. L. 1903, p. 569). And even without 
that act the court has power, of its own motion, to strike out any pleading 
which is irregular or defective. But I am sitting in the place of the 
Branch court, by consent of parties, to hear a motion pursuant to notice. 
By section 191 of the Practice act (P. L. 1903, p. 587), the notice of a 
motion to strike out any pleading shall contain a particular statement of 
the defects in or objections to the pleading. The notice under which 
the present motion is heard does not object to the count on the ground 
of duplicity. Indeed, the present motion does not touch at all upon the 
regularity or sufficiency of the first count as a pleading. It is based on 
the ground that in this action the plaintiff is not at liberty, even by a 
pleading perfect in form, to set up a claim for unliquidated damages. 

If the parties will consent that I shall deal with the first count of 
the declaration and all matters pertaining thereto the same as the 
Supreme court might do, treating the motion to strike out as based on 
the ground of duplicity, as well as upon the ground specified in the 
defendant’s notice of motion, and with power to deal with the plaintiff's 
application for leave to file an amended count in the event that I should 
find the count bad for duplicity, I will deal with the whole matter the 
same as the Supreme court would be at liberty to deal with it. In this 
event, I will receive briefs from both sides upon the question whether 
the count is bad for duplicity, and will also deal with the motion to 
amend. 

If the parties are not willing to give this consent, I will hold the 
motion already made to strike out the count, until the defendant has 
opportunity to move the court to strike it out on the ground of duplicity. 





Since the foregoing memorandum was prepared and communicated 
to the parties, they have, pursuant to the suggestion contained therein, 
entered into a written stipulation, dated April 19, 1904, to the effect that 
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I shall deal with the said first count, and all matters pertaining thereto, 
the same as the Supreme court might do, treating the motion to strike 
out as based upon the ground of duplicity, as well as upon the ground 
specified in the defendant’s notice of motion, and with full power to deal 
with the plaintiff's application for leave to file an amended count in the 
event that I should determine the count bad for duplicity. 

At the same time, by a written stipulation dated April 20, but 
delivered at the same time with the foregoing stipulation, and intended 
to have operation in connection therewith, the parties have stipulated 
that, on considering the motion to strike out the first count of the 
declaration, it may be considered as amended in such manner that, in the 
place of the words quoted by me from the first count in the foregoing 
memorandum, there shall be inserted the words “the said plaintiff has 
performed all the covenants by him to be performed up to the time 
hereinafter mentioned,” and by striking out the words “and in pursuance 
of said contract has performed and furnished the work and material 
mentioned in said contract at the prices mentioned.” The result of such 
amendment would be to eliminate from the first count the claim for 
liquidated damages. 

These two stipulations, being contemporaneous in point of delivery, 
and intended to operate together, the stipulation dated the 20th does not 
abrogate that which is dated the 19th; does not waive the defendant’s 
objection to the first count based on the ground of duplicity, nor take 
away my power to deal with the plaintiff's application for leave to file 
an amended count. I understand the stipulation of April 20 to be 
intended to indicate the amendment desired by the plaintiff in the event 
that I shall allow an amendment to be made, leaving me at liberty to 
deal with the propriety of allowing amendment and to settle the terms 
upon which it should be allowed, if allowed at all; the purpose of the 
parties being to obtain an expression of opinion upon both the questions 
raised upon the count as originaily framed. 

In this view I have reconsidered the first count as contained in the 
declaration on file, and I am confirmed in the opinion that it is bad for 
duplicity. The claim that the plaintiff has made full performance of the 
contract in question on his part, and is, therefore, entitled to the full 
compensation provided for by the contract is essentially inconsistent 
with the claim that he has not performed because prevented by the de- 
fendant from performing, and by reason of this prevention is entitled to 
damages from the defendant for a repudiation of the agreement. The 
former claim, if established, wiil entitle the plaintiff to the stipulated 
compensation; it is a liquidated demand. The latter claim is based on 
the theory suggested by Judge Vredenburgh in the Court of Errors and 
Appeals in Vickers v. Electrozone Commercial Co., 38 Vr. 665, at p. 671, 
and upheld by the Supreme court in O’Neill v. Supreme Council Amer- 
ican Legion of Honor, 57 Atl. 463. This claim, if sustained, would 
entitle the plaintiff to unliquidated damages. The claims are separate 
and distinct, and at the same time are inconsistent in the fundamental 
facts on which they severally rest. They cannot both be well founded. 
To include them both in a single count seems to me to clearly vitiate 
the count. I Chit. Pl., 13th Am. from 7th London Ed., pp. 226-228. For 
this reason, therefore, the first count must be struck out. 
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The question then arises whether the plaintiff should be allowed to 
amend by eliminating the claim for liquidated damages as on full per- 
formance of the contract; that is, by inserting a count setting up alone 
the claim for unliquidated damages. In all cases where application is 
made to amend pleadings, it is the province of the court to settle the 
terms on which such amendment is allowed, upon equitable principles 
(P. L. 1908, p. 572, Sec. 126). Of course, a party is not to be permitted 
by way of amendment to insert a count that he is not legally entitled to 
plead in the action. And if the plaintiff's legal right to plead as proposed 
depends upon some previous waiver by the defendant of its legal rights, 
and the circumstances be such as to render it inequitable for the plaintiff 
to take advantage of such waiver, the imposition of equitable terms 
extends to requiring the plaintiff to waive the previous waiver of the 
defendant. Now, if the plaintiff had originally prepared the first count 
of the declaration in the form now proposed to be inserted by way of 
amendment—that is, basing it solely upon the claim for unliquidated 
damages, and unaffected by duplicity—it seems to me the defendant 
would have been entitled to have the count struck out for want of 
conformity with the writ of attachment, unliquidated demands not being 
recoverable in attachment proceedings. And if there be doubt that in 
the present stage of the proceedings the defendant would still be entitled 
to have the count struck out (I think there is none), the doubt arises 
solely from the claim made by the plaintiff that the defendant has by 
appearance waived the objection. Now, in my view, it is inequitable for 
the plaintiff (being in default by reason of duplicity of the count, and 
thereupon praying leave to amend) to insist upon any waiver that arises 
out of proceedings taken by the defendant since the filing of the original 
declaration. I will presently explain at length my reasons for these 
views, first discussing the status that would have been presented if the 
declaration, as originally filed, had been in the form to which it is now 
proposed to reduce it by amendment, and if the defendant had then 
moved to strike it out on the ground “that it does not set forth a cause of 
action for which the attachment issued, and that the court is without jur- 
isdiction to adjudicate in an attachment suit upon the plaintiff's demand 
as therein presented;” considering, secondly, whether the defendant, by 
anything since done, has waived its right to make that motion; and, 
thirdly, whether the plaintiff can equitably take advantage of that waiver 
when he now makes application to amend, in order to cure the vice of 
duplicity that in truth inhered in his original declaration. 

The action was commenced June 22, 1903, by the filing of the plain- 
tiff’s affidavit, setting forth that the defendant is a corporation of the 
state of Rhode Island, not created or recognized by the laws of the state 
of New Jersey, and not a resident in the state of New Jersey; and that 
the defendant “owes and is indebted to the said William E, Winant in 
the sum of two thousand, three hundred and forty dollars, besides 
interest.” This was before the revised Practice act of 1903 took effect, 
so that the attachment provisions of that act (P. L. 1903, p. 560, Sec. 84, 
etc.) are not at all applicable, and the proceeding is based solely on the 
Attachment act of 1901 (P. L. 1901, p. 158). 
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Upon the filing of the affidavit a writ of attachment was issued to 
the sheriff of Middlesex county, who, by virtue thereof, attached certain 
goods and chattels of the defendant in his county. Upon the return of 
the attachment the defendant entered appearance without bond, pursuant 
to Sec. 16 of the Attachment act, expressing its willingness to accept a 
declaration at the suit of the plaintiff. Notice of the appearance was 
given to the plaintiff's attorney. This, by the terms of the act, allowed 
the action to proceed as if commenced by summons, and allowed the lien 
of the attachment to continue. It is settled by repeated decisions that 
the effect of such appearance is to allow the proceedings in rem as against 
the property to stand, and at the same time to subject the defendant to a 
judgment in personam. Schenck v. Griffin, 9 Vr. 462, at p. 470; Jackson 
v. Johnson, 22 Vr. 457; Davis v. Megroz, 26 Vr. 427; Connelly v. Lerche, 
27 Vr. 95, at p. 97. 

Now, the title of the Attachment act is “An act for the relief of 
creditors against absent and absconding debtors.” Its provisions, so far 
as they look to the issuance of an attachment on affidavit filed against a 
non-resident debtor, are confined to the collection of a specific debt, or 
liquidated damages amounting to a debt. Jeffery v. Wooley, 5 Halst. 
123; Barber v. Robeson, 3 J. S. Cr. 17; Cheddick’s Exr. vy. Marsh, 1 Zab. 
463; Boyd v. King, 7 Vr. 134, at p. 188; Schenck v. Griffin, 9 Vr. 462; 
Hecksher v. Trotter, 19 Vr. 419. 

After the filing of defendant’s appearance, the plaintiff's declaration 
was filed. Treating it as if then filed in the form now proposed by 
way of amendment, it contains two counts; the first, a special count 
seeking to recover damages for a wrongful discharge of the plaintiff from 
certain employment that he had undertaken pursuant to an agreement 
in writing made between him and the defendant, and claiming unliqui- 
dated damages as for a repudiation of that agreement; and the second 
count, being the familiar combination of the common money counts, 
which will, of course, support a claim for liquidated damages. Annexed 
to the declaration was a copy of the agreement between the parties, 
entitling the plaintiff to a stipulated sum as compensation for the per- 
formance of the entire services therein provided for. The bill of par- 
ticulars attached to the declaration claims the sum of $2,340, being the 
precise amount mentioned in the affidavit on which the attachment 
issued, and being the balance of the compensation to which the contract 
entitled the plaintiff, after allowing a payment received by him on account. 

Had the defendant then made the motion that it now makes to 
strike out the first count of the declaration, on the ground that it claims 
unliquidated damages, it is clear that upon the authorities above cited 
the motion must prevail. In Hecksher v. Trotter, 19 Vr. 419, although 
it appeared upon the face of the affidavit whereon the attachment was 
founded that a part of the sum claimed was unliquidated damages 
(nothing of the sort appeared in the present case), yet the defendant was 
permitted, after appearance, and indeed after pleading to the merits, to 
move for the discharge of the property attached on giving bond to secure 
the liquidated portion of the plaintiff's demands. Mr. Justice Dixon said, 
at p. 424, “By appearing generally the defendant acknowledges that due 
steps have been taken to bring him personally into court to answer what- 
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ever demands the plaintiff may lawfully present in such an action as he 
has instituted,” etc. 

In Connelly v. Lerche, 27 Vr. 595, it was held that after appear- 
ance in attachment it was too late to move to quash the writ 
on the ground of defects in the affidavit. But this was confined to 
cases where the plaintiff’s claim was the proper subject of a proceeding 
by attachment. To the same effect is Watson v. Noblett, 36 Vr. 506. 
On the other hand, in Moore v. Richardson, 36 Vr. 531, it was held that, 
even after appearance, the property attached will be discharged from the 
lien attempted to be imposed upon it if it appears that it is sued out for a 
claim for which attachment will not lie. To the same effect is Sullivan 
v. Moffatt, 39 Vr. 211. 

Now, if the defendant’s property will not be held bound for an 
unliquidated demand, it follows a fortiori that the plaintiff will not be 
permitted to make the defendant’s appearance to a liquidated demand 
the basis of pursuing the defendant in personam upon demands not 
liquidated, and for which the writ to which the defendant appeared could 
not lawfully have been issued. The defendant came into court in order 
to test the claim set up in the affidavit and referred to in the writ of 
attachment. To require it to litigate other demands would be as onerous 
—not to say odious—as the old practice of declaring “by the bye,” which 
was long ago abolished in this state (P. L. 1903, p. 554, Sec. 67). 

It is contended in behalf of the defendant that the proceedings ante- 
cedent to the filing of the declaration cannot be considered in order to 
show a variance between the writ and the declaration. Upon the con- 
sideration of pleadings on demurrer the court is undoubtedly confined to 
the pleadings themselves and their recitals, and anything not imported 
into the pleadings by recital cannot be considered. But this rule has no 
applicancy to a motion to strike out a pleading, or a part thereof, made 
upon grounds such as are here presented. The present application does 
not touch at all upon the sufficiency of the first count of the declaration 
as a pleading. This motion is quite analogous to the common law 
practice of moving to quash a writ, or to discharge bail, or to strike out 
a declaration, on the ground of want of conformity between the declara- 
tion and the writ. I Chit. Pl., 13 Am. from 7th Eng. Ed., p. 244, etc.; 
Smith v. Colloty, 55 Atl, 805, at p. 809. Such a motion is addressed to 
the equitable power which this court, like all courts of law, possesses 
over its own pleadings, proceedings and process, to so control them that 
they shall not be made the instruments of injustice or oppression. Sec- 
tion 110 of the Practice act (P. L. 1903, p. 569), which authorizes the court 
to strike out any pleading that is irregular or defective, or so framed as 
to prejudice, embarrass or delay a fair trial of the action, does not, I think, 
either enlarge or restrict the equitable power that the court would other- 
wise possess by virtue of the fact that it is established for the adminis- 
tration of justice. In James Stewart’s edition (1854) of Blackstone’s 
Commentaries, the editor has inserted in the Third Book an additional 
chapter (Ch. 19) upon the “Summary or Equitable Jurisdiction of the 
Courts of Common Law.” He calls it “A jurisdiction exercised in any 
stage of the suit in which it becomes necessary, and enabling them (the 
courts) in a summary manner and on equitable principles to prevent 
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hardships, irregularities and abuses which would otherwise take place 
in the course of proceedings ;” and says, among other things: “The court 
exercises its summary jurisdiction to prevent its own process or authority 
from being abused or from producing hardship.” 

This court has in many cases exercised this power. In Williams v. 
Reed, 5 Dutch 385, the service of summons made within this jurisdiction 
upon a non-resident was set aside upon it being made to appear that he 
had been enticed into the state for the purpose of being served. Numer- 
ous instances of the same equitable control of the court over its own 
proceedings will be found in the cases cited in Johnston v. Bowers, 55 
Atl. 230. 

Upon such application the court is of course not confined to an 
examination of the pleading itself which is sought to be struck out. If 
it were the power would be at an end. The gist of the present appli- 
cation is that in the first count the defendant is called upon to answer 
for a cause of action other than that for which he has been brought 
into court. It is, therefore, proper to look at the proceedings antecedent 
to the declaration. 

For the reasons above given the motion to strike out the proposed 
count, on the ground that unliquidated damages cannot be claimed in 
an attachment suit, would have prevailed had the declaration been 
originally framed as now proposed. Has the defendant, by anything 
since done, waived its right to make that motion? Of course, a general 
appearance, without reservation of the objection, would waive it. The 
appearance made under section 16 of the Attachment act does not 
waive the jurisdictional objection to the claim for unliquidated damages, 
because that appearance was made before the claim in question was set 
up. ‘This is settled by the decisions above quoted. 

Defendant’s next step in the nature of appearance was the filing of 
a demurrer to the first count of the declaration, accompanied by a plea 
of the general issue to the second count. The demurrer was in the form 
required by section 131 of the new Practice act (P. L. 19038, p. 572), and 
among the grounds of demurrer specified was this: “Said declaration 
shows that said action was commenced by attachment and seeks to 
recover unliquidated damages as for a breach of covenant.” Upon 
argument the demurrer was overruled by the Supreme court (Wynant v. 
Nautical Preparatory School, 57 Atl. 133), Mr. Justice Dixon in the 
opinion declaring that the objection just mentioned presents no ground 
for demurrer, the defendant by general appearance and pleading to the 
action having conclusively acknowledged that it was legally brought 
into court. At the same time he said: “It may be that, if the declaration 
presented a cause of action wholly outside of that for which the attach- 
ment issued, it would be stricken out on motion; but for the demands 
which the defendant was attached to answer, its general appearance is 
a final consent.” In my view the demurrer cannot be treated as a 
waiver of the right to make the motion to strike out. So far from 
constituting a waiver of the jurisdictional objection now urged, the 
demurrer amounted to an assertion of that objection. All the Supreme 
court decided was that a demurrer was not the proper mode in which 
to assert It. 
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The plea was prefaced as foliows: “The said defendant, by W. P. V., 
its attorney, as to all the counts in said declaration except the first 
count, comes and defends the wrong and injury when, etc., and says 
that it did not undertake or promise, etc.” This constitutes no sub- 
mission to the jurisdiction with respect to the claim set up in the first 
count. 

The final step in the nature of appearance is the present motion, 
which is expressly based on the ground of want of jurisdiction over the 
person of the defendant for the purposes of the unliquidated demand 
set up in the first count of the declaration. 

It seems to me plain that in taking either of these steps the defendant 
has not waived the objection now presented. No other waiver appears. 
ut if any of these steps could be technically construed as a waiver of 
the objection now urged, it seems to me clearly inequitable for the 
plaintiff to take advantage of that waiver when he now makes appli- 
cation to amend for the purpose of curing the vice of duplicity that in 
truth inhered in the first count of his declaration as originally filed. 
Defendant has not intentionally waived the objection to the ciaim for 
an unliquidated demand and merely made a mistake of practice in 
relying upon a demurrer instead of promptly moving to strike out. The 
striking out of the first count on the ground of duplicity must be treated 
as carrying with it, and thereby eliminating from the record the demurrer 
as well. Plaintiff on moving to amend in order to obviate the objection 
of duplicity must submit to the equitable terms that he forego any claim 
of waiver to the other objection, saving that which depends on the 
appearance entered before the declaration was filed. That appearance, 
according to the cases above cited, constitutes no waiver of the objection. 

The question of waiver being eliminated the application to amend 
presents simply the proposition that the plaintiff be allowed to set up 
an unliquidated demand in a suit commenced by attachment. This, 
of course, will not be permitted. Therefore, whether | deny the motion 
to amend or grant it on the equitable terms that the plaintiff forego 
the benefit of the defendant’s supposed waiver, and then strike out the 
amended count because it sets up a claim that is not the subject of an 
attachment suit, the result reached is the same. 

It may not be out of place to say that my process of reasoning upon 
the motion to strike out the first count as actually framed would have 
been much more direct had it not been for the curious phraseology of 
the stipulation of April 20, whereby the defendant consented that upon 
consideration of the motion the declaration might be considered as if 
amended. 

The motion will be allowed, with costs. 


Upon further reflection I am satisfied that it is not equitable for 
the plaintiff, on making application to amend for the purpose of curing 
the defect of duplicity, to insist upon any waiver that might be deemed 
to arise out of the filing of defendant’s appearance before declaration 
was filed any more than it is equitable for the plaintiff to insist upon 
a waiver by reason of any appearance subsequent to the filing of declara- 
tion. As equitable terms of the application to amend in order to cure 
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the vice of duplicity, plaintiff must forego any claim that the defendant 
has waived the objection to the inclusion of the unliquidated demand 
in this suit, whether the supposed waiver depends upon the appearance 
before declaration filed, or depends upon any appearance since entered. 
The order to be entered herein will be framed on this theory. 





CONTINENTAL SEOURITIES CO. v. NORTHERN SECURITIES CO. 
(New Jersey Court of Chancery, April 26, 1904). 


Corporation—Reduction of cap- 
ital stock—Distribution of sur- 
plus—Retention of balance—Dis- 
tribution of property or cash.—1. 
Where a decree enjoined a cor- 
poration from voting the stock of 
competing railway companies 
which it held, or from exercising 
any control over them, or paying 
any dividends on account of the 
stock so held, but provided that it 
should not be construed as pro- 
hibiting the corporation from re- 
turning the stock in the railway 
companies to its stockholders in 
exchange for its stock, such de- 
cree did not require that the spe- 
cific stock in the railway compan- 
ies which stockholders had trans- 
ferred to the corporation should 
be returned to them. 2. Where a 
corporation was enjoined from 
voting stock which it held in com- 
peting railway companies, or from 
declaring dividends on account 
thereof, and a division was to be 
made of the surplus thereby cre- 
ated, from the stock of the railway 
companies held as assets, each 


stockholder was entitled to his 
proportionate share of each class 
oi the stock where there is a pos- 
sible difference in market value. 
3. Where the holding by a cor- 
poration of stock in competing 
railway companies was adjudged 
legal, a stockholder, or his suc- 
cessor in interest, cannot, in a 
court of equity, enforce the return 
to him of the specific stock in the 
railway companies which he trans- 
ferred to the corporation on the 
ground that the original transfer 
was void for illegality, since he 
was himself a conspirator. 4. A 
corporation, on reducing its cap- 
ital stock, may distribute a portion 
of its assets, and retain the balance 
as its property. 5. On reduction 
of the capital stock of a cor- 
poration, where the surplus there- 
by created is invested in the stock 
of railway companies, it is not nec- 
essary that it be reduced to cash 
before distribution to the stock- 
holders, but the stock itself may be 
distributed. 


Suit by the Continental Securities Company against the Northern 


Securities Company. 


show cause why an injunction should not issue. 


On bill for injunction and relief. 


On rule to 
Rule discharged. 


Mr. Charles D. Thompson for complainant. 


Mr. 


John W. Griggs, Mr. Robert H. McCarter, Mr. Charles L. 


Corbin and Mr. Thomas Thatcher for defendant. 
BERGEN, V. C.: Stated as concisely as the matters under con- 


sideration will permit, it appears from the bill of complaint, affidavits, 
and exhibits offered and used, by consent, on the hearing, that the 
defendant was lawfully incorporated under the laws of this state; that 
the object for which it was formed, as set forth in its certificate of 
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incorporation, was the purchase, holding, and selling of the bonds, 
evidences of indebtedness, or capital stock of other corporations, whether 
incorporated in this state or elsewhere, and, as owner thereof, to exercise 
all the rights, powers and privileges of ownership, including the right to 
vote on any such stock; that shares of the capital stock of the defendant 
corporation, of the par value of $100 each, to the extent of 3,954,000 
shares, were issued and disposed ot; that, of the stock so issued, a large 
proportion was used in purchasing a majority of the capital stock of the 
Northern Pacific Railway Company, and also of the Great Northern 
Railway Company, by virtue of which the defendant company assumed 
the management and control of the railway companies; that the defendant 
company purchased 1,537,594 shares of the common stock and 410,850 
shares of the preferred stock of the Northern Pacific Company, paying 
therefore in cash $43,625,036.50, and 1,768,229 shares of its own stock; 
that it purchased of the capital stock of the Great Northern Railway 
Company 1,181,242 shares, paying therefor $1,707,200 in cash, and 2,110,- 
576 shares of its own stock; that the defendant issued and sold, of its 
own stock, 75,220 shares to the public for cash; that in January, 1902, 
the preferred stock of the Northern Pacific Railway Company, held by 
the defendant, was called for payment by that company, and paid in cash, 
for which the defendant received $41,085,000, of which it invested $34,- 
709,062.50 in the convertible bonds of the Northern Pacific Company, 
afterward availing itself of the convertible rights vested in the owner of 
any such bond. The defendant surrendered said bonds to the Northern 
Pacific Company, and received from it the equivalent in shares of the 
common stock of said company issued to redeem the bonds. It is thus 
disclosed that the capital stock of the defendant company was issued in 
part for the common stock of the two railway companies, which we may 
assume, for the purposes of this motion, was an exchange of stocks, 
with differences paid in cash; that stock of the defendant company worth 
at par $7,522,000 was sold in the public market for cash; that a large 
amount of common stock of the Northern Pacific Company now owned 
by the defendant was issued by the Northern Pacific Company directly 
to it, for the surrender of convertible bonds belonging to the defendant 
company. It further appeared that a suit brought by the United States 
against the defendant company, based upon an alleged violation of the 
act of Congress (Act July 2, 1890, ch. 647, 26 Stat. 209, U. S. Comp. 
St. 1901, p. 3200) commonly known as the “Anti-Trust act,” had resulted 
in a decree, afterward affirmed by the Supreme court of the United 
States, adjudging that the defendant had entered into a combination in 
restraint of trade and commerce among the several states, which the act 
of Congress denounced as illegal; that all of the stock of the Northern 
Pacific Railway Company and all of the stock of the Great Northern 
Railway Company claimed to be held and owned by the defendant was 
acquired and held by virtue of such illegal combination, and, upon such 
adjudication, enjoining the Northern Securities Company, or its repre- 
sentatives, from acquiring or attempting to acquire any further stock 
in either of said railway companies, and prohibiting the defendant from 
voting or attempting to vote said stock at any meeting of the stock- 
holders of either of said railway companies, and from exercising or 
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attempting to exercise any control, direction, supervision or influence 
whatsoever over the acts and doings of said railway companies, or either 
of them, by virtue of its holding any stock therein, or from voting at 
any corporate election for directors or officers of either of said companies; 
and said decree further enjoined the said railway companies from paying 
any dividends to this defendant on account of any stock which it claimed 
to hold or own of either of said companies, and prohibited the said 
railway companies from permitting the defendant to exercise any con- 
trol over their corporate acts. The said decree adjudges that nothing 
in it contained should be construed as prohibiting this defendant from 
returning and transferring to the stockholders of either of said railway 
companies any and all shares of stock in either of said companies which 
the Northern Securities Company might have theretofore received from 
said stockholders in exchange for its stock, or as prohibiting the defend- 
ant from making transfer of the stock to such persons as might be the 
holder of its own stock, originally issued in exchange or payment for 
stock acquired by it in the aforesaid railway companies. It further 
appeared that the continued ownership of said railway stocks by the 
defendant company would not only be useless, but a great disadvantage 
to the stockholders of the company, and that the directors of the com- 
pany had decided to reduce its capital stock, and divide the surplus that 
would arise upon such reduction between the stockholders, and, in order 
to carry out said determination, on the twenty-second day of March, 
1904, adopted certain resolutions for that purpose; those pertinent to 
this issue being as follows: 

“Resolved, in consideration of the premises, it is declared necessary 
and advisable for this company so to reduce its present capital stock as 
will enable it without delay, in connection with such reduction, to dis- 
tribute among its shareholders, the share of capital stock of said railroad 
companies held by it. 

“Resolved, that the board of directors of this company hereby 
declare it advisable that article fourth (4th) of this company’s certificate 
of incorporation be amended so as to read as follows: 

““Fourth. The capital stock of this company is hereby reduced to 
three million nine hundred and fifty-four thousand dollars ($3,954,000) 
divided into thirty-nine thousand five hundred and forty (39,540) shares 
of one hundred dollars each ($100). Such reduction of capital stock 
shall be accomplished by each holder of outstanding shares of this com- 
pany’s stock, surrendering to the company, for retirement, ninety-nine 
per centum (99) of the shares held by him. 

“Upon the surrender to this company by any shareholder of the 
entire number of shares, and parts of shares of this company’s stock, 
which he is hereby required to surrender, this company will assign to 
him, for each share so surrendered, thirty-nine dollars and twenty-seven 
cents ($39.27) of the stock of the Northern Pacific Railway Company, 
and thirty dollars and seventeen cents ($30.17) of the preferred stock of 
the Great Northern Railway Company, and proportional amounts thereof 
for fractional shares of the stock of this company.’ ” 

And on the same day the said directors called a special meeting of the 
shareholders of the defendant company to vote upon said resolutions, 
and upon such other business as might be brought before said meeting. 
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That the requirements of the statute regarding the holding of the 
special meeting have been complied with is not disputed, but the lawful 
right of the stockholders to approve, and of the directors to carry out, 
the distribution of surplus as proposed, is questioned; and the court is 
asked to enjoin the stockholders from meeting and passing upon the 
resolution proposed by the directors as aforesaid, and the directors from 
carrying it out if approved. 

The corporation act of this state very clearly and distinctly defines 
the method to be pursued by a corporation desiring to reduce its capital 
stock. It is not disputed but that the proceedings taken in the present 
instance have followed the statutory directions, so that the asking of the 
court to enjoin the meeting of the stockholders is a mere incident to 
the real question, which is the prohibiting of the directors of this com- 
pany from dividing the surplus in the manner proposed, for, if the action 
of the stockholders at the special meeting should be the approval of 
the proposed reduction of capital stock, the result would be, if carried 
out, the creation of a large surplus of assets. Before the court will allow 
an injunction order to restrain a corporation from distributing surplus 
assets on the prayer of a complaining stockholder, it should be satisfied 
that the complainant is entitled to the relief he asks on the case pre- 
sented. 

The able and ingenious argument of the complainant’s counsel rested 
largely upon the contention that the decree of the Supreme court of the 
United States above recited not only prevents the distribution of the 
surplus assets in the manner proposed, but goes further, and requires 
that the defendant company shall transfer to the original stockholder, 
or his transferee, the same stock which was delivered in exchange for the 
defendant’s stock. To me it is very clear that the decree of the Supreme 
court will not bear any such construction; it controls the action of these 
defendants only so far as the holding of the stock, and the exercise of 
such powers as the ownership of stock in a corporation usually confers, 
may be in violation of the act of Congress with regard to interstate com- 
merce; and that the statement or proviso in the decree that nothing in 
it contained should interfere with the transfer of the stock to the stock- 
holders of either of the railway companies—any stock which the defend- 
ant might have received from stockholders in exchange for its stock— 
is not a direction that it shall transfer it in any particular method or 
form, but is added to the decree to avoid the possible construction that 
the stock could not be returned to the original holders if it was wise or 
possible to do so. There is no doubt about the character of the original 
transaction. It was intended to be, and was, a sale of stock to the 
defendant company, with every indicia of ownership and title. The 
purchaser was not bound to retain one share of the stock. It has the 
right to sell any or all of it, and invest the proceeds in other securities, 
and did do so in the case of the preferred stock of the Northern Pacific 
Company. Upon such sale and delivery, the stock of the two railway 
companies became the assets of the defendant company, upon which the 
value of its stock depended. Large quantities of the capital stock of the 
defendant have been sold in the open market to purchasers who had a 
right to rely upon the well-known character of the assets of this company 
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as a protection to their investment, and it would not make the slightest 
difference whether the stock in one instance was originally issued for 
cash, and in another in exchange for the stock of the two railway com- 
panies. The cash and the stock are the common assets of the company, 
and each stockholder is entitled to the benefit of all of the assets of the 
corporation whose stock they hold; and if a division of the surplus is to 
be made, from securities held as assets, every stockholder is entitled to 
have his proportionate share of each class, where there is a possible or 
probable difference in market value. 

The complainant also contends that, as the purpose for which the 
stock was acquired has been adjudged to be unlawful, the transfer and 
sale of the stock was void ab initio, and that no title passed, and, upon 
surrender of the stock of the defendant company, the original holder, or 
his transferee, is entitled to demand and have the identical stock he sold 
or transferred to the company returned to him. If this insistment of the 
complainant is sound, he does not show what property he is entitled to 
have returned. For all that appears to the court at present, his stock 
may belong to the class that was sold for cash, in which case he would 
have no ground to complain, for he is getting his equitable portion of 
the assets of the company, be they worth more or less; but, in my judg- 
ment, he would not be entitled to the relief he seeks, if he had been able 
to show that his stock was originally issued to one who had turned over 
to the defendant company stock in either of the two railway companies, 
for, if the original stock was issued for an unlawful purpose, the person 
who paid the consideration and who accepted the stock was one of the 
conspirators, and can hardly ask the aid of a court of equity to restore 
to him property which he contributed to an illegal enterprise, and he 
must abide the consequences of his own act. To permit the originators 
of an unlawful scheme, or their successors in title, to withdraw from the 
property of the company a speciai class of assets, and leave as security 
for the unoffending stockholder such assets as might remain, as a security 
for his investment, is inequitable. This corporation is not to be dis- 
solved. It holds many valuable securities, other than the stocks of these 
two railway companies, and expects to continue business, and might, so 
far as I can see, sell all of these stocks, the holding of which had become 
unprofitable, and divide the cash among the stockholders, or invest it in 
other proper securities. It seems to me that the only question on this 
branch of the case is, what is the character of the title by which the 
defendant corporation holds these stocks. I am satisfied from the evi- 
dence before me that the stocks were sold and conveyed without reserva- 
tion to the defendant, and that its directors might sell all of one class 
of stock, and hold the other, and that each stockholder would then have 
a joint interest in the stock retained, as well as in the cash. If one class 
of assets had depreciated in value, and the other had increased in worth, 
during such ownership, would it be seriously contended that a favored 
class of stockholders could take the valuable assets, and leave the depre- 
ciated to satisfy the other stockholders? I think not. Stockholders are, 
in a sense, partners, and the property of the firm belongs jointly to all. 
No trust was created when the stocks were transferred—at least, none 
was announced to the public when the stock was offered for sale, or 
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shown on this hearing; and a secret trust, if now disclosed, would not 
be sustained, at least, against such stockholders as are not subject to its 
protection. 

The complainant further argues that the law under which the defend- 
ant was organized, while permitting a reduction of stock, does not 
provide for a distribution of a portion, and the retention of the balance 
of the assets as the property of the corporation. The suggestion that a 
corporation cannot retain a portion of its assets, to represent the capital 
stock after reduction, is without merit; otherwise every reduction of 
capital would require a distribution of all the property of the company, 
and thereby, in effect, work a dissolution of the corporation. By the 
reduction of the capital stock of a corporation, not impaired by losses, 
there must necessarily occur a surplus of assets to the extent of the 
reduction; and unless the rights of creditors will be affected thereby, or 
the capital impaired, it becomes the duty of the directors to make an 
equitable distribution of such surplus, or of so much thereof as the 
carrying on of the business for the best interest of the stockholders may 
not require. Strong v. Brooklyn R. R. Co., 98 N. Y. 426; Williams v. 
Western Union Tel. Co., 983 N. Y. 1683; Morawetz on Corporations, 443. 
The proposed distribution is not a dividend, in the sense intended by the 
statute, but a division of surplus capital rendered useless for the purpose 
usually attributed to capital, because the issue of stock which it repre- 
sented has been canceled. 

The right to distribute the surplus having been determined, the 
question arises, can the directors distribute securities in which such 
surplus is invested, or must it be reduced to cash? In this case the 
character of the assets makes an equitable division easy to accomplish. 
Each share of the stock to be assigned to a stockholder in the manner 
proposed has an equal market value. If there is a difference in value 
between the two classes, or the value of one is subject to greater fluctua- 
tions than the other, each shareholder gets an equal proportion of the 
fat and the lean; and in view of the possibility that a peremptory sale of 
this stock, amounting to over three hundred millions of dollars, would 
be attended with disastrous results to the stockholders of this company, 
it would seem that the best interests of the shareholders require that a 
division of the stock of the two railway companies be made between 
them, unless prevented by some imperative legal rule. No such rule 
exists. On the contrary, the power of directors of a corporation to 
divide property other than money among the shareholders is sustained 
by abundant authority. 9 Amer. & Eng. Enc. of Law (2d Ed.) 695; 
Ehle v. Chittenango Bank, 24 N. Y. 548; Leland v. Hayden, 102 
Mass. 542. 

Having determined that the stock of the two railway companies 
constitutes a part of the assets of the defendant company, in which, or 
in its proceeds, each shareholder has a vested interest to the extent of 
his holdings of the defendant company’s stock; that when the capital 
stock of a corporation is reduced, and a surplus of assets results, it 
becomes the duty of the directors to divide such surplus as is not required 
for the use of the company among the stockholders; that a division of 
property, as distinguished from cash, is lawful; that each shareholder 
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is entitled to his proportionate share of each class of property so held 
for distribution; and that the proposed method of division is equitable— 
it is clear that the complainant has shown no equity upon which to base 
its claim for the restraining order of a court of equity. Whether this 
complainant would be entitled to equitable relief in any phase of the 
case is extremely doubtful. I must take the bill of complaint as stating 
complainant’s position correctly, and it is there alleged that notice of 
the action of the directors on this subject, together with the call for a 
special meeting for its approval, was issued on the twenty-second day 
of March, 1904, and that after that, and on the twenty-eighth day of 
March following, the complainant went into the market and bought 500 
shares of defendant’s capital stock. Manifestly he bought such stock 
with knowledge of the proposed action of the directors and stockholders, 
and thereupon immediately filed his bill of complaint in this cause. But 
one inference can be properly deduced from his conduct, and that is that 
he bought this stock with the fixed purpose of harassing the directors , 
of the company and its stockholders, and to hinder and delay them fn 
carrying out a proposition for the adjustment of the affairs of the com- 
pany made necessary by the restrictive order and decree of the United 
States court, and to delay the stockholders of the defendant company, 
many of whom had nothing to do with the origin of the scheme after- 
wards declared unlawful, in the receipt of dividends or income from their 
investment. 
The rule to show cause will be discharged. 





NEW JERSEY COURT OF BRRORS AND APPEALS. 


(Abstracts of Recent Opinions.) 

Eminent domain—Fishing rights.—The right to fish in an inland 
lake in New Jersey cannot be separated from the ownership of the lake, 
and taken under the power of eminent domain, because, first, the natural 
supply of fish therein is so smal! as to be incapable of meeting a public 
demand; and, second, the object of acquiring such a right is not use, 
which implies utility, but mere sport or pastime. Query: Is the value 
of such a right capable of estimation, so that a compensation may be 
awarded therefor which shall be just with respect both to the private 
owner and to the public purchaser? Albright v. Sussex County Lake 
and Park Commission. (Mr. C. D. Thompson and Mr. Charles L. Cor- 
bin for plaintiff in error. Messrs. Griggs & Harding for defendant in 
error). Opinion by DIXON, J., February 29, 1904. 


Expert evidence—Value of land.—1. It is error to allow a witness 
to express his opinion to the jury where there is no evidence to show 
that he has expert knowledge of the subject under inquiry. 2. Mere 
observation of a piece of real estate, although continued and attentive, 
is not sufficient to qualify one as an expert respecting its value. Riley v. 
Camden & T. Ry. Co. (Mr. Howard Flanders and Mr. Samuel W. 

seldon for plaintiff in error. Mr. Charles K. Chambers for defendant 
in error). Opinion by PITNEY, J., February 29, 1904. 


Equity—Jurisdiction.—A court of equity having jurisdiction of the 
case made by the bill of complaint may, notwithstanding its capacity to 
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grant the relief prayed for, of its own motion dismiss the bill at any 
stage of the cause upon the ground that complainant has an adequate 
remedy at law. When, however, no objection upon this ground is raised 
by the defendant, the court may, in the exercise of a sound discretion, 
retain the cause. Varrick v. Hitt. (Mr. R. L. Lawrence and Mr. 
Andrew Gilhooly for appellant. Mr. Isaac S. Taylor and Mr. James 
B. Vredenburgh for respondent). Opinion by GARRISON, J., Febru- 
ary 29, 1904. 


Injury to employee—Assumption of risk.—If a workman, who, in 
the discharge of his duty, has placed himself in a position of probable 
danger, where he has the right to expect a warning before the danger 
becomes actual, is injured because the warning was not given, the 
question whether he assumed the risk, or was guilty of contributory 
negligence, cannot be decided against him by the court. Albanese v. 
Central R. Co. of New Jersey. (Mr. James M. Trimble for plaintiff in 
error. Mr. George Holmes for defendant in error). Opinion by 
DIXON, J., February 29, 1904. 


Ejectment—Recovery of easement—Deed.—The plaintiffs declared 
in ejectment for a strip of land fourteen feet wide and about six hundred 
feet long, extending to tidal waters, and designated in their deed as 
“a certain ditch.” At the trial their claim of title rested upon a deed 
containing the following clause: “And also the said party of the second 
part [the plaintiffs] is to have the exclusive privilege and use of a certain 
ditch that leads,” etc. Held, that the grant of this exclusive privilege 
was not a conveyance of land for the recovery of the possession of which 
the action could be maintained. Conover v. Atlantic City Sewerage Co. 
(Mr. Eli H. Chandler and Mr. George A. Bourgeois for plaintiffs in 
error. Messrs. Thompson & Cole and Mr. William M. Clevenger for 
defendants in error). Opinion by VREDENBURGH, J., May 13, 1904. 
Dixon, Fort and Green, JJ., dissenting. 





NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions). 


Attorneys-at-law—Licenses—Special act—1. The Supreme court of 
New Jersey neither licenses attorneys-at-law nor admits them to prac- 
tice. They are invested with that privilege by letters patent issued by 
the governor of the state when he is assured that such licenses are 
possessed of the proper qualifications by a recommendation to that effect 
from the Supreme court, based upon an examination made by it or under 
its supervision, which examination, so made or supervised, has, from 
the earliest periods, been a distinctive attribute of the Supreme court, 
and, as such, existed in unqualified form at the time the constitution 
of 1844 was adopted. The power of the Supreme court thus to examine 
for itself those whom it recommended for license was, therefore, one of 
those “powers” which, in addition to its “jurisdiction,” it was by that 
instrument authorized to “continue.” Assuming the continuance of 
such mode of appointment, a statute passed in 1903, requiring the 
Supreme court to recommend certain individuals without such an exam- 
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ination is an unauthorized exercise of legislative control. 2. “An act to 
provide for the examination in certain cases of applicants for admission 
as attorneys to the Supreme court of this state,” approved April 7, 1903 
(P. L., p. 224), which relieves all registered law students whose clerkship 
began more than three years prior to its passage from an examination 
provided by the rules of the Supreme court then in force, is a special 
act, granting to individuals an exclusive privilege or immunity within 
the meaning of article 4, section 7, pl. 2, of the state constitution. In re 
Branch. (Mr. Gilbert Collins for petitioners). Argued before Garrison 
and Garretson, JJ. Opinion by GARRISON, J., February 23, 1904. 


Courts—Jurisdiction—Trespass—Plea.—1. Under the rules of the 
common law this court has no jurisdiction over an action for damages 
caused by a trespass upon land outside of New Jersey. 2. A plea pre- 
senting facts showing such lack of jurisdiction need not designate another 
court which would have jurisdiction. Hill v. Nelson. (Mr. Edwin R. 
Walker for plaintiff. Mr. Linton Satterthwait and Mr. Charles V. D. 
Joline for defendants). Argued before Gummere, C. J., and Hendrick- 
son, Dixon and Swayze, JJ. Opinion by DIXON, J., February 29, 1904. 


Injury to employee—Failure to warn.—The fact that an employer 
did not warn an adult employee of a risk which was naturally incident 
to the employment will not render the former responsible to the work- 
man for an injury received by him because of his ignorance of the risk, 
in the absence of evidence that the employer had notice of such ignor- 
ance. Murphy v. Rockwell Engineering Co. (Messrs. Crouse & Per- 
kins for plaintiff in error. Messrs. Northrop & Griffiths for defendant 
in error). Argued before Gummere, C. J., and Hendrickson, Swayze 
and Dixon, JJ. Opinion by DIXON, J., February 29, 1904, 


Intoxicating liquors—Excise board—Appointment—Parties.—1. 
The grounds of the decision heretofore announced in this cause (Schwarz 
v. Dover, 53 Atl. 214, 68 N. J. Law 576) are overruled by the decision 
of the Court of Errors and Appeals in Ross v. Freeholders of Essex, 55 
Atl. 310. 2. “An act to establish an excise department in incorporated 
towns and cities of this state,” approved March 21, 1901 (P. L. 1901, p. 
239), is not unconstitutional in authorizing the common council to call 
upon a court to appoint an excise board for the municipality; neither 
does the excise board so appointed derive its powers by delegation from 
the council. 3. An act establishing an excise department in all towns 
and cities, except cities of the first class, is general and not special, 
within the meaning of the constitution. 4. So far as a writ of certiorari 
issued for the purpose of reviewing a municipal ordinance is a proceed- 
ing in rem, the governmental authorities of the town, being custodians 
of the record, are the only necessary parties. But where the interests 
of others are involved in the determination of the question it is proper 
that they should be heard. Schwarz v. Mayor, Etc., of Dover. (Mr. 
George T. Werts for prosecutor. Mr. James H. Neighbour for the 
mayor, etc., of Dover. Messrs. Pitney & Hardin for the excise com- 
missioners). Argued before Fort and Pitney, JJ. Opinion by PITNEY, 
J., March 1, 1904, 
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Municipal ordinance—Use of bells.—A city ordinance providing that 
no junkmen or others shall attach any bell to any horse or wagon, or 
use any noise-creating device for the purpose of attracting public atten- 
tion or procuring business, is directed at street chapmen and hawkers, 
and the use of the reprobated noise to procure business is of the essence 
of the offense. A complaint that the owner of a horse and wagon 
used a string of bells which caused a noise in a public street does not 
charge the offense created by such ordinance, and a conviction based 
upon a plea of guilty to the charge made by such complaint cannot be 
sustained. Bray, Police Justice, v. Damato. (Mr. Thomas S. Henry 
for prosecutor. Mr. Thomas A. Davis for defendant). Argued before 
Garrison and Garretson, JJ. Opinion by GARRISON, J., March 1, 
1904. 


Summons—Amendnient.—A summons inadvertently made return- 
able on Sunday may be amended so as to make it returnable on the 
Monday following. Lawrence Harbor Colony v. American Surety Co. 
of New Jersey. (Mr. Robert M. Boyd, jr., for plaintiff. Mr. Thomas 
B. Hall and Mr. Dean S. Renwick for defendants). Argued before 
Garrison and Garretson, JJ. Opinion by GARRISON, J., March 2, 
1904. 


Nonsuit—Directing verdict—Where a witness for the plaintiff gives 
testimony that will support the contract or cause of action sued upon 
the fact that another of plaintiff's witnesses gives testimony tending to 
prove a contract or cause of action variant therefrom, which, :f estab- 
lished, would show that the action was prematurely brought, is no 


ground for a nonsuit or for a direction of the verdict. The question 
would be for the jury to say whether, upon the whole evidence, the 
plaintiff has established her case. Hopper v. Smith. (Mr. William 
Nelson for plaintiff). Argued before Gummere, C. J., and Dixon, 
Swayze and Hendrickson, JJ. Opinion by HENDRICKSON, J., March 
14, 1904. 


Mechanic’s lien—Repairs.—Under the Mechanics’ Lien law (P. L. 
1898, p. 541, ch. 226, Sec. 10) a building is not subject to lien for a 
debt owing for work or materials used in repairing or altering the 
building, unless the owner contracted the debt, or in writing consented 
to its being contracted by some other person. Murphy v. Hussa. (Mr. 
A. C. Hart for plaintiffs. Messrs. Weller & Lichtenstein for defendant 
Herold). Argued before the Chief Justice and Hendrickson, Swayze and 
Dixon, JJ. Opinion by DIXON, J., March 14, 1904. 


Sureties—Proceedings for contribution—Liability—1. 2 Gen. St., 
p. 1845, Sec. 31, provides that where a party in whose favor judgment 
is rendered shall have received satisfaction from any defendant or 
defendants, less than the whole number, he may enter satisfaction as to 
them, which entry shali not release the other defendants, but that the 
judgment as to the others may be assigned to those who have made 
satisfaction, and that they may have execution against the other defend- 
ants, provided that the defendants having execution shall only recover 
the proportional share of the judgment for which the defendants as to 
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whom satisfaction has not been entered were originally liable. Held, 
that where one obligor in a bond was liable primarily, and five others 
were sureties, each of the sureties who had not joined in giving the 
obligee satisfaction of a judgment rendered on the bond generally 
against all the obligors were liable to those who had given such satis- 
faction, and to whom the judgment had been assigned, not for one- 
sixth of the amount, but for one-fifth. 2. The mere fact that one became 
a surety at the request of a co-surety does not relieve him from liability 
to the latter for contribution. 38. An agreement between the obligor in 
a bond and the obligee that moneys due the obligor on his books should 
be paid as part payment of the bond, made after the bond was executed, 
was invalid, as without consideration. 4. Payments made by the obligor 
on a bond to the obligee were unavailable in favor of the sureties on the 
bond, in the absence of any proof that the payments were made on 
account of the bond. 5. Where some of the sureties on a bond satisfied 
the same by giving mortgages on their property, and giving the obligee 
on the bond a judgment against them by confession, there was such a 
payment as to entitle them to contribution. Bishop v. Smith. (Mr. 
William A. Logue for applicants. Mr. Edmund G. McKeague, Mr. 
Samuel W. Beldon and Mr. Richard T. Miller for respondent). Argued 
before and opinion by HENDRICKSON, J., April 27, 1904. 


Employee’s injuries—Instructions of master——Where an experi- 
enced sawyer was injured while attempting to shift a belt upon a resaw, 
owing to the fact that he stood at the side of the saw, which was 
obviously a dangerous place, instead of at the end, the fact that his 
employer told him that the side of the saw was the proper position for 
him to take did not entitle him to recover. Luckey v. Sofield. (Mr. 
William D. Edwards for the rule. Messrs. Crouse & Perkins opposed). 
Argued before Gummere, C. J., and Fort, Hendrickson and Pitney, JJ. 
PER CURIAM, May 9, 1904. 


Counties—Bridges—Defects—Liability—Under Gen. St., p. 3907, 
Sec. 9, making the board of freeholders liable for injuries from neglect 
to repair a bridge, no recovery can be had for injuries owing to the 
defective condition of a bridge where it does not appear that the board 
was aware of the defect, or that it had existed for so long a time that 
reasonable inspections would have caused it to have been discovered. 
Creighton v. Board of Chosen Freeholders of Hudson County. (Mr. 
Jacob L. Newman for plaintiff. Mr. John Griffin for defendant). 
Argued before Gummere, C. J., and Dixon, Hendrickson and Swayze, 
JJ. Opinion by GUMMERE, C. J., May 9, 1904. 


Corporations— Unincorporated organizations—Suits against—Serv- 
ice.—1. Where a statute of the state of the forum has provided a method 
of suing unincorporated associations by their recognized name, the 
courts of that state are not bound to, though they may through comity, 
follow the methods of procedure sanctioned by the domicile of the asso- 
ciation, prescribing suit in the name of the president or treasurer of the 
association, to the exclusion of the method provided by the local statute. 
2. A corporation may be sued by its corporate name, and, if summons 


has been actually served in the manner required by statute, a defect in 
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naming the corporation is amendable. 3. Under Practice act (P. L. 
1903, p. 545), section 40, requiring service on unincorporated associa- 
tions to be made “on the president or any other officer for the time 
being, or the agent or manager or person in charge of the business of 
such organization,” especially in view of the act of 1890, of which it is 
a revision, and which allowed such service, service on an agent of the 
organization is sufficient, although such agent is not the general agent 
in charge of the whole business. 4. Since, under Corporation act (P. L. 
1896, p. 305), section 88, and under Practice act (P. L. 1908, p. 545), 
section 40, service on an agent is sufficient in case of either a corporation 
or a voluntary association, the service on an agent of a summons describ- 
ing defendant as an “unincorporated organization” is a good service, 
though the organization be in fact incorporated, and the quoted words 
may be rejected as surplusage. Saunders v. Adams Exp. Co. (Mr. 
Preston Stevenson for plaintiff. Mr. R. H. McCarter, Attorney General 
{Conover English, on the brief], for the motion). Argued before and 
opinion by SWAYZE, J., May 12, 1904. 


NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions). 


Corporations—Mortgages—Bonds—Minority stockholder—Where 
stockholders of a corporation, at a meeting legally called, voted to ratify 
the acts of its officers and directors in executing and delivering a mort- 
gage to secure bonds, such ratification was equivalent to an original 
authorization, and precluded a minority stockholder from restraining the 
execution of the project. McAlpin v. Universal Tobacco Co. (Mr. 
Robert H. McCarter, Attorney General, and Mr. Wheeler H. Peckham 
for the motion. Mr, E. A. S. Lewis and Mr. James B. Vredenburgh 
opposed). Opinion by REED, V. C., April 14, 1904. 


Mortgages—Payment—Foreclosure—Title—Misrepresentations.—1. 
Where, after various efforts had been made to sell certain real estate 
under options, it was finally agreed that in consideration of a payment 
of a certain sum of money, and the giving of the mortgage sought to 
be foreclosed, the mortgagee would release his interest in the property, 
a defense to a suit to foreclose, that the mortgage was given in pur- 
suance of a scheme in which all the parties were concerned, the purpose 
of which was to sell the mortgaged property as a speculative enterprise, 
and pay the mortgage from the moneys realized by a sale, and not 
before, held, not sustained by the evidence. 2. Where a conveyance of 
mortgaged property contained no covenants of title whatsoever, and, at 
the time of making the mortgage for a part of the price, the parties had 
knowledge that the state claimed that the mortgagee’s title was defective, 
a suit to foreclose the mortgage should not be stayed until the conclusion 
of a pending action by the state, claiming an outstanding title in a part 
of the mortgaged premises. 3. In a suit to foreclose a mortgage, evi- 
dence reviewed, and held insufficient to show that the mortgagee had 
agreed not to foreclose the mortgage until a suit by the state to recover 
a part of the property under an alleged outstanding title was determined, 
or that such mortgagee had been guilty of misrepresentations as to the 
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title of the property mortgaged. Cook v. Weigley. (Mr. Frank Durand 
for complainant. Mr. John M. Dickinson and Mr. G. D. W. Vroom for 
defendants). Opinion by REED, V. C., April 12, 1904. 


NEW JERSEY PREROGATIVE COURT. 





(Abstracts of Recent Opinions). 


Assignment for benefit of creditors—Pennsylvania contract—Juris- 
diction.—1. An assignment for the benefit of creditors executed in Penn- 
sylvania, with nothing in the instrument to indicate that it is to be per- 
formed elsewhere, is a Pennsylvania contract, without reference to the 
domicile of the assignor. 2. A New Jersey Orphans’ court has no juris- 
diction of an assignment for the benefit of creditors made in Pennsyl- 
vania, protecting creditors substantially as provided by the New Jersey 
statute, though assets exist in New Jersey, and the assignment is 
recorded there. In re Browning. (Mr. Joseph Gaskill, Mr. H. A. Drake 
and Mr. Norman Grey for appellants. Mr. Martin V. Bergen and Mr. 
David J. Pancoast for appellee). Opinion by REED, V. O., April 27, 
1904. 


Wills—Construction—Trusts.—1. A will giving to A a sum of 
money in trust, the ititerest to be paid to A annually, and after her 
death the principal sum to be divided among her children, vested a life 
interest in the legacy in A, and a right to the legacy itself in her children 
on her death, the children’s interest being vested, subject only to be 
opened to let in after-born children. 2. While a cestui que trust may be 
invested with the powers of, and permitted or required to act as, a 


trustee, yet his interest as cestui que trust, especially when it is for life 
only, being at variance with his duty as trustee, courts will not adopt 
a construction of a will involving such conflict of interest unless the 


testator’s intent to accomplish such result is clear. 3. A will giving to 
A a sum of money in trust, the interest to be paid to A annually, and 
after her death the principal sum to be divided among her children, 
created a trust in A, though she was also cestui que trust, and entitled 
her to receive the fund from testator’s executors, and hold it on the 
trusts specified. In re Vreeland’s Estate. (Mr. Horace Codington 
for appellant. (Messrs. Bartine & Beekman for respondent). Opinion 
by MAGIE, O., May 10, 1904. 


MISCELLANY. 


STATE NOTES. 


Governor Murphy returned from 
Europe on June 5, greatly invigo- 
rated. A week later he went to 
Chicago to attend the Republican 
National Convention, and Senator 
Wakelee was again sworn in by the 
Chancellor as Acting Governor. 

Judge William M. Lanning was 
sworn into office as United States 


District court judge for New Jer- 
sey on June 6, the oath being ad- 
ministered by Clerk Cranmer. The 
first contested case he heard was 
on June 9, being that of the Ency- 
clopaedia Brittanica Company v. 
American Newspaper Association, 
in which an injunction was asked 
for to restrain the publication of 
copyrighted articles. 
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Mr. William N. Berdan, of Pat- 
erson, was married early in June to 
Miss Jennie Daley. 

Mr. S. H. Rollison, of West 
Orange, was married recently to 
Miss Ruth M. Small. 

Vice Chancellor Garrison en- 
tered upon the duties of his office 
on June 15, and selected as his 
stenographer Mr. George W. 
Black, of Camden. 

Mr. Thomas C. Simonton, law- 
yer, of Paterson, was convicted in 
the Paterson courts, on May 23, of 
embezzlement. He is the author 
of “The Handbook of Practical 
Law.” 

Mr. Charles K. Cannon, lawyer, 
of Hoboken, was convicted in the 
Hudson courts, on June 13, of as- 
saulting small children, and was 
sentenced by Judge Blair to fifteen 
years in the state prison and $1,000 
fine. 

Mr. William B. Gourley, of Pat- 
erson, lectured in that city, May 
17, on “Oliver Goldsmith.” 





JURY HUMORISMS. 


Judge—You are a freeholder? 

Prospective Juryman—Yes, sir. 

Judge—Married or single? 

P. J—Married three years ago 
last month. 

Judge—Have you formed or ex- 
pressed any opinion? 

P. J.—Not for three years past. 


After due deliberation the cor- 
oner’s jury returned this: “Willful 
neglect of duty on the part of the 
deceased. He went out unarmed, 
knowing the other fellow was in 
town.” 


ADMITTED TO THE BAR. 


John A. Hartpence, of the 
Supreme court office, and George 
A. Enright, William F. Sooy and 


Reginald Branch, of Burlington, 
were sworn in as attorneys in the 
Supreme court on June 7. They 
took the Bar examination some 
time ago under the Stalter act of 
1903, which eliminated the aca- 
demic course requirement. They 
made a test of this act and the 
court declared that the legislature 
was without power in the matter, 
and that the Supreme court had full 
control of the admission of attor- 
neys and of prescribing the rules 
therefor. The court also held that 
these candidates for the Bar had a 
right to rely on the Stalter act until 
the court had passed on its consti- 
tutionality, and for that reason the 
jar examinations passed by these 
young men in May stood. 





OBITUARIES. 


MR. HENRY H. COPELAND. 


Mr. Henry H. Copeland, of 
Rutherford, died at Liberty, N. Y., 
June 5, of tuberculosis. Mr. Cope- 
land was graduated from Williams 
College in 1880. He was admitted 
as attorney in New Jersey at the 
November term, 1892, and was, 
until recently, the head of the firm 
of Copeland, Luce & Kipp, of 
Rutherford. He was a life mem- 
ber of the Bergen County Republi- 
can Committee, founded and was 
a director in the Carlstadt National 
Bank, and was the promoter of the 
Hackensack Traction Company, 
now owned by the Public Service 
Corporation. He was the organ- 
izer of the New Jersey Title Guar- 
antee Company, formed the East 
Rutherford and Carlstadt Building 
and Loan Association, and was in- 
terested in the People’s Bank of 
Passaic. He was a nephew of John 
W. Foster, who, during President 
Harrison’s administration, was Sec- 
retary of State. 
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EX-JUDGE JAMES M. VAN VALEN. 


Ex-Judge James M. Van Valen, 
of Hackensack, died at his home, 
May 19, after a long illness. He 
was born at Teaneck, July 21, 1842, 
and served in the War of the Re- 
bellion in the Twenty-second New 
Jersey Volunteers. He studied law 
with the late Garret Ackerson, of 
Hackensack, and was admitted to 
the New Jersey Bar as attorney, 
November, 1875, and as counsellor 
three years later. He was in part- 
nership with Mr. Ackerson from 
1875 to 1886. Governor Green 
appointed him President Judge of 
the Bergen Common Pleas in 1888, 
and Governor Werts reappointed 
him in 1893, serving until 1898, 
when he again resumed the prac- 
tice of law. He was prominently 
identified with National Guard 
matters in New Jersey, having 
been breveted Brigadier General; 
was an expert rifle shot, and for 
many years an assistant inspector 
of rifle practice. He won a high 
reputation as lawyer and jurist. 
He was greatly interested in edu- 
cational matters and will be long 
remembered by the people of 
Hackensack for his services to the 
schools. Ex-Judge Van Valen was 
a Mason, was the first Vice-Presi- 
dent of the Bergen County Bar 
Association, Vice President of the 
New York Holland Society, and 
filled many other positions of honor 
and trust. His community loses a 
man of fine character and a useful 
citizen. He leaves a widow and 
nine children, the eldest son, James 
A. Van Valen, being a member of 
the Hackensack Bar. 

BOOK NOTICES. 
STREET RAILROAD Accident 

Law. By Andrew J. Nellis, of 

the Albany, N. Y., Bar, and 
Author of “The Law of Street 
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Surface Railroads.” Albany, N. 


Y.: Matthew Bender. 1904. Pp. 
850. Price, $6.00. 


In 1902 Mr. Nellis, of the Al- 
bany, N. Y., Bar, issued a work 
entitled, “The Law of Street Sur® 
face Railroads.” He has now fol- 
lowed it with a volume devoted 
exclusively to negligence cases 
against street railways. We ob- 
serve Mr. Nellis uses the term 
“railroad” in the title to his work, 
although the general, but not uni- 
form, custom in this country is to 
employ the term “railway” in con- 
nection with electric lines, and 
“railroad” in connection with steam 
lines, and it is a pity that the usage 
is not uniform. 

This is a work which, independ- 
ent of the table of cases and index, 
contains six hundred and fifty-nine 
pages in clear type, with numerous 
footnotes, and is divided into eleven 
chapters. The first five chapters 
are devoted to the law of Negli- 
gence, after which come Pleading, 
Evidence, Presumptions, Burden 
of Proof, Damages, Court and the 
Jury. The ability of the author is 
unquestioned, and we see no reason 
why this work should not have as 
good a reception as that of the for- 
mer work, which had a large sale. 
We can see no fault in its general 
makeup, and as a convenient work 
of reference to accident cases it is 
invaluable. 


THE TENEMENT HOUSE Act 
of New Jersey, 1904, with Index. 
By W. Locke Rockwell, of the 
Newark Bar. Newark, N. J.: 
Soney & Sage. 1904. Pp. 65. 
Price, $1.00, paper. 


Mr. Rockwell has made a com- 
plete index to the Tenement act, 
which will make it convenient for 
all those who are obliged to refer 
to it. 









